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Introduction

cholars who have focused on intelligence accountability by lawmakers have found a system far

less effective than reformers had hoped for when, in the aftermath of a domestic spy scandal,

Congress tried to institute major improvements in 1974-76.! Similarly, a national panel of inquiry,

the Kean Commission, concluded in 2004 that “congressional oversight for intelligence—and for
counterterrorism—is now dysfunctional.”

Prominent members of Congress have conceded current inadequacies in their monitoring of
government’s hidden side. “We really don’t have, still don’t have, meaningful congressional oversight
[of the intelligence agencies],” observed Senator John McCain (R-Arizona) in 2004.

Frustrated by yet another intelligence controversy that took Congress by surprise—this time,
warrantless wiretaps by the National Security Agency (NSA), disclosed in December of 2005—the
leading Democrat in the House of Representatives, Nancy Pelosi (California), proposed that the House
create a bipartisan, bicameral working group to recommend improvements to the oversight process.*
Breaking ranks with her Intelligence Committee chairman (Representative Peter Hoekstra, R-Michigan),
Representative Heather A. Wilson (R-New Mexico) urged a “painstaking” review of the controversial
NSA eavesdropping program. This chapter examines attempts by lawmakers since 1974 to conduct
intelligence oversight, and probes the questions of why reforms have fallen short and what might be done
to strengthen intelligence accountability in the United States.

Shock as a Stimulus for Intelligence Accountability, 1974-2006

On the general subject of oversight, political scientists McCubbins and Schwartz have offered a vivid
metaphor contrasting “police patrolling” with “firefighting.”> As patrollers, lawmakers qua overseers
regularly review executive branch programs, just as a police officer might walk the streets, check the
locks on doors, and shine a flashlight into dark corners—all toward maintaining a vigilance against
potential criminal acts. In contrast, firefighters classically respond to alarms after a fire has broken out.
In a similar fashion, lawmakers can carry out routine but careful reviews (“patrols”) of executive branch
programs; or they can wait, then rush to the scene after an alarm sounds that a program has run afoul of
the law or other societal expectations.

The research on intelligence oversight on Capitol Hill indicates that efforts of lawmakers to patrol
the secret agencies have been “sporadic, spotty, and essentially uncritical.”® The chief cause of this
inattentiveness derives from the nature of Congress: lawmakers seek re-election and they usually conclude
that passing bills and raising campaign funds is a better use of their time than the often tedious review of
executive programs. This is especially true of intelligence review. The examination of America’s secret
operations must take place, for the most part, in closed committee sanctuaries, outside of public view.
Absent public awareness, credit-claiming—uvital to re-election prospects—becomes difficult.”

An analysis of intelligence accountability indicates a pattern in recent decades: a major intelligence
scandal or failure—a shock—converts perfunctory patrolling into a burst of intense firefighting, which is
then followed by a period of dedicated patrolling that yields remedial legislation or other reforms designed
to curb inappropriate intelligence activities in the future. Sometimes the high-intensity patrolling can
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last for months and, if the original shock was particularly strong,
producing a media tsunami, even years. Once the firestorm has
subsided and reforms are in place, however, lawmakers return to
a state of relative inattention to intelligence issues.® This pattern
is depicted schematically in Figure 1.

To reach an alarm or shock level, an allegation of intelligence
wrongdoing or failure would have to have sustained coverage in
leading newspapers, say, several weeks running with at least a few
front-page stories. In 1974, the New York Times had an unusually
high run of stories on the Central Intelligence Agency (CIA)
from June through December: 200 in number. In December, an
unprecedented (at the time) nine stories on the CIA made the

THE

UNIVERSITY OF GEORGIA

front page of the Times. Here was a steady drumbeat of mainly
negative reports about the Agency, setting the stage for a strong
public (and therefore congressional and presidential reaction) to
the most explosive news item: the CIA’s alleged involvement in
domestic spying. On the eve of the next major intelligence scandal
and investigation, the Iran-contra affair, the Times carried eleven
front-page stories about possible intelligence abuses related to the
covert war in Nicaragua in both October and November of 1986,
jumping to eighteen front-page stories in December and setting the
stage for joint congressional hearings into the scandal in 1987.°
Further research will be necessary to determine the more
precise relationship between newspaper coverage and the onset of

Figure 1. The Dominant Pattern of Intelligence Oversight by Lawmakers, 1975-2006

The Pattern:

sporadic patrolling* >

intelligence shock > intense firefighting > intense > sporadic patrolling.....

(scandal/failure) patrolling
and
reform
In “EKG” Form:

Firefighting Firefighting

SHOCK: SHOCK:

(failure, (failure,

scandal) scandal)

low-intensity high-intensity low-intensity high-intensity
patrolling patrolling patrolling patrolling

* A result of insufficient opportunities for credit-claiming and the enhancement of re-election prospects, which in turn
produce an inattentiveness to oversight duties and a concomitant ripening of conditions for scandal or failure.




OCCASIONAL

major scandal or intelligence failure. One thing is clear, though:
as Ransom has put it, “. . . . the press, with all of its problems,
remains the chief accountability enforcer.”'® Congress has more
authority to investigate intelligence operations, including the
power of the subpoena—unique among parliaments around the
world when it comes to intelligence oversight!'—but evidently
the media has more will.

Intense media coverage may not be enough in itself to sound
a major fire alarm. Such considerations as the personalities of
congressional overseers, especially committee hairs, and the
existence of divide government play a role, too."? In early 2006,
the media coverage of possible presidential abuse of the Foreign
Intelligence Surveillance Act was extensive (though less than
for the 1974 spy domestic spy scandal or the 1987 Iran-contra
scandal). The Republicans controlled the White House and the
two houses of Congress, however, and GOP lawmakers resisted
Democratic calls for a major investigation into the allegations."

The Shocks and Alarms

Thirty-one years have passed since Congress began to take
intelligence accountability more seriously in December of 1974,
following charges in the New York Times that the CIA had spied
illegally on American citizens.! Since then, lawmakers have
devoted about six years of attention to intensive, retrospective
investigations (firefighting) into intelligence controversies. The
remaining twenty-five years, a little over 80 percent of the total,
consisted of periods of patrolling. The patrolling was characterized
by varying degrees of intensity among overseers, some of it
vigorous in the immediate aftermath of “fires”; but mostly the
patrolling was of a perfunctory nature. The period from1974-
2006 began with a domestic spy scandal that, since the creation
of the CIA in 1947, was the first intelligence alarm of sufficient
shrillness to bring about a major congressional response. Several
more alarms would sound during the coming decades, as outlined
below.

Alarm No. 1, 1974: A Domestic Spy Scandal. The Senate
and House investigative committees (the Church and Pike panels),
established by Congress in the wake of the New York Times
exposés in 1974, discovered extensive spying at home not only
by the CIA, but also the NSA, the Federal Bureau of Investigation
(FBI), and various military intelligence units. The findings
of the committees not only confirmed but went far beyond the
allegations leveled by the 7imes. The Church Committee issued
a voluminous set of reports critical of CIA assassination plots and
a wide range of domestic intelligence operations. At the center
of its reform proposals, the panel recommended the creation of
a permanent oversight committee in the Senate. On the House
side, the Pike Committee blasted the poor quality of intelligence
assessments (“analysis”) of worldwide threats over the years."

Alarm No. 2, 1986: The Iran-Contra Scandal. Congress
established a combined Senate-House investigating panel (the
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Inouye-Hamilton Committee) that revealed unlawful intelligence
activities by the staff of the National Security Council (NSC) and
a few officials of the CIA. The scandal had two interconnected
parts: a secret sale of arms to Iran in hopes of influencing the
release of U.S. hostages in near-by Lebanon; and covert support
by the Reagan administration for the contras in Nicaragua, in
defiance of Congress. The contras sought regime change in
Nicaragua, to regain power themselves and oust a left-leaning
government. The Joint Committee issued a detailed report on
improprieties committed by the intelligence agencies during the
five-year period in which the scandal unfolded (1982-1986).'¢

Alarm No. 3, 1994: The Ames Counterintelligence Failure.
Congress insisted on joining an executive probe (the Aspin-
Brown Commission) into intelligence shortcomings. Lawmakers
were especially concerned about a spy case that revealed how the
Soviet Union had been able to recruit an American agent (Aldrich
Hazen Ames) high within the echelons of the CIA’s headquarters
in Langley, Virginia. This national commission published a report
calling not just for improvements in counterintelligence, but for
reforms across the board of intelligence activities."’

Alarm No. 4, 2001: The 9/11 Attacks. The failure of the
intelligence agencies to warn the nation about the catastrophic
terrorist attacks against the American homeland led Congress
to form another joint committee of inquiry (the Graham-
Goss Committee) and, subsequently, to urge the creation of a
presidential investigative panel (the Kean Commission) to further
examine the issue.”® The House Permanent Select Committee
on Intelligence, which had been set up in 1977 (a year after its
Senate counterpart), also conducted a special probe into the CIA
human intelligence or “humint,” especially in the Middle East and
Southwest Asia, producing a critical internal report on worldwide
humint inadequacies."’

Alarm No. 5, 2003: Weapons of Mass Destruction in Iraq.
In light of an erroneous intelligence prediction about the likely
presence of weapons of mass destruction (WMDs) in Iraq—a
National Intelligence Estimate (NIE) published in October
2002—Congress supported the creation of another presidential
commission on intelligence, the Silberman-Robb panel, to
investigate the analytic failure.? Moreover, the Senate intelligence
oversight committee undertook an inquiry of its own into the
faulty WMD estimate.?!

As indicated by the findings in Figure 2, Congress produced
several key legislative proposals related to intelligence during the
time span from 1974-2006.% Of the ten major initiatives displayed
in the figure, only one occurred outside the context of a major fire
alarm response. That single exception, the Intelligence Identities
Act of 1982, was the result of a conclusion reached by lawmakers
(at the urging of the CIA and other U.S. intelligence agencies)
that a law was necessary to provide stiff penalties against anyone
who revealed, without proper authorization, the name of a U.S.
intelligence officer or asset.* The rest of the oversight initiatives
were the result of shocks and resultant alarms going off, followed
by subsequent inquiries and a stint of aggressive patrolling.
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Figure 2. Type of Stimulus and Intelligence Oversight Response by U.S. Lawmakers, 1975-2006

Year Stimulus Oversight Response Purpose of Response
1974 FA (#1) Hughes-Ryan Act Controls over covert action
1976-77 FA (#1) Est. oversight committees; More robust oversight
critical reports
1978 FA (#1) FISA Warrants for electronic surveillance
1980 FA (#1) Intel. Oversight Act Tighten oversight rules
1982 P Intel. Identities Act Protect intel. officers/agents
1987 FA (#2) Critical report Improve intelligence oversight
1989 FA (#2) Inspector General Act Improve internal CIA oversight
1991 FA (#2) Intel. Oversight Act Further tighten oversight rules
1996 FA (#3) Est. DCl assistants; IC management improvements;
critical reports strengthening Cl
2001 FA (#4) Patriot Act; authorization Surveillance of suspected terrorists;
of war against Al Qaeda paramilitary counterattacks against
and Taliban regime; Al Qaeda and Taliban
increases in counter-
terrorism funding
2004 FA (#4) Critical reports Improve humint and analysis
2004 FA (#4, #5) Intel. Reform & Terrorism Strengthening CT, IC coordination

Prevention Act

Abbreviations:

FA =fire alarm (#1 = domestic spying; #2 = Iran-contra;
#3 = Ames; #4 =9/11; #5 =WMDs in Iraq)

P = patrolling

FISA = Foreign Intelligence Surveillance Act
[PL.95-511; 92 Stat. 1783 (Oct. 25, 1978)]

DClI = Director of Central Intelligence

humint = human intelligence Cl, CT = counterintelligence, counterterrorism

IC = intelligence community

1 The Church Committee Report [Select Committee to Study Governmental Operations with Respect to Intelligence Activities, Final Report, 94* Cong., 2d
Sess., Sen Rept. No. 94-755, 6 vols. (Washington, D.C.: Government Printing Office, 1976)]; Rockefeller Commission Report [Commission on CIA Activities
within the United States, Report to the President (Washington, D.C.: Government Printing Office, June 1975)]; and Pike Committee Report (“The Report the
President Doesn=t Want You to Read: The Pike Papers,” Village Voice, February 16 and 23, 1976).

2 The Inouye-Hamilton Report [Report of the Congressional Committees Investigating the Iran-Contra Affair, S. Rept. No. 100-216 and H. Rept. No. 100-433,
100™ Cong., 1%t Sess., U.S. Senate Select Committee on Secret Military Assistance to Iran and the Nicaraguan Opposition and U.S. House of Representatives
Select Committee to Investigate Covert Arms Transactions with Iran (Washington, D.C.: Government Printing Office, November 1987)].

3 Aspin-Brown Commission Report [“Preparing for the 21 Century: An Appraisal of U.S. Intelligence,’Report of the Commission on the Roles and Capabilities
of the United States Intelligence Community (Washington, D.C.: Government Printing Office, March 1, 1996)]; and Staff Study, IC21: Intelligence Community
in the 215 Century, Permanent Select Committee on Intelligence, House of Representatives, 104" Cong., 2d Sess. (Washington, D.C.: Government Printing
Office, March 1, 1996)].

4 The Graham-Goss Committees Report [Joint Inquiry into Intelligence Community Activities before and after the Terrorist Attacks of September 11,2001, House
Permanent Select Committee on Intelligence and Senate Select Committee on Intelligence, S. Rept. 107-351, 107" Cong., 2d Sess. (2002)]; the Goss
Committee Report (Intelligence Authorization Act for Fiscal Year 2005, House Permanent Select Committee on Intelligence, H. Rept. 108" Cong., 2d Sess.
(2004)]; and the Roberts Committee Report [U.S. Intelligence Community’s Prewar Intelligence Assessments on Irag, Senate Select Committee on Intelligence,
S.Rept. 108-301, 108" Cong., 2d. Sess. (2004)].
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Some of the initiatives took a considerable amount of time for
the Congress to craft, such as the Intelligence Accountability Act
of 1980 that required four years to enact. In this example, some
lawmakers originally hoped to pass an “Intelligence Charter”—an
omnibus statute over 270 pages long—to provide a broad legal
framework for the secret agencies. Their intention was to write
a law that would replace the dated language of the 1947 National
Security Act. This sweeping measure attracted many dissenters,
however, especially inside the intelligence agencies, and the bold
charter proposal ultimately collapsed under the weight of effective
lobbying by the senior managers of intelligence. In its place
sprouted a two-and-a-half-page bill. This short law was much
stronger, though, than its length would suggest. Among other
provisions, it required the Director of Central Intelligence (DCI)
to report to the Congress in advance on all important intelligence
activities. The president could delay contacting lawmakers only
in “extraordinary circumstances,” and even then was expected to
report in a timely manner.*

The Frequency of Intense Intelligence
Accountability

The most important intelligence “wake-up call” for congressional
oversees in the period before the formal creation of the CIA
and America’s modern intelligence community in 1947 was
the Japanese attack against Pearl Harbor on December 7, 1941.
The intelligence portions of the National Security Act of 1947
were a delayed response to that intelligence failure, coupled with
a growing concern about a new threat to the United States: the
rise of the Soviet Union as a global rival guided by a Marxist
philosophy anathema to America’s espousal of market-based
liberal democracies.*

Following the establishment of the modern intelligence
community in 1947, several low-threshold fire alarms sounded
during the early years of the Cold War. Among the most notable
were a result of the CIA’s failure to predict the outbreak of war on
the Korean peninsula (1950), the CIA’s Bay of Pigs disaster (1961),
the controversy over CIA ties to the National Student Association
and other domestic groups (1966), and an alleged CIA connection
to the Watergate burglars (1973).¢ None of these alarms was as
shattering as the subsequent high-threshold shocks delivered by
the domestic spy scandal, the Iran-contra affair, the Ames case,
the 9/11 attacks, or the mistaken WMD report that helped fuel
an American war in Iraq in 2003. With the possible exception
of the Ames case, these latter fire alarms caught the attention of
Americans across the nation, which in turn led lawmakers to focus
on the events that caused the alarms to sound. Whether or not the
Ames case attracted broad citizen attention, this act of treason
certainly set off an alarm among national security officials and
lawmakers inside the D.C. Beltway.

Members of Congress may well have reacted sharply to the
Iran-contra scandal even if the public had not taken an interest,
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since it amounted to a provocative disregard for the congressional
appropriations process. Prior to the scandal, a Democratic-led
Congress rebuffed the efforts of the Reagan administration to
fund covert action in Nicaragua; as a result, the NSC staff resorted
to the secret raising of private funds as a means for carrying out
these secret operations in Nicaragua, in defiance of laws passed by
Congress (the Boland Amendments?’) that strictly prohibited such
activities against the incumbent Sandinista regime. Lawmakers
reacted strongly as well to the Ames counterintelligence case,
since a Soviet penetration at the highest levels of the CIA—the
worst counterintelligence failure in American history—was
difficult to ignore, striking as it did at the heart of the Agency’s
mandate in the 1947 National Security Act to protect “sources and
methods.”

In contrast to these high-threshold alarms, Korea in 1950 and
the Bay of Pigs in 1961—while obviously disconcerting—dealt
with situations that had occurred outside the United States. The
flaps over the CIA’s relationships with students and with the
Watergate caper both took place at home, but the former came
across as a fairly narrow issue (chiefly involving CIA support for
U.S. students attending international conferences) and the latter
proved to have little substance. One of the men implicated in the
Watergate burglary was a former CIA officer (E. Howard Hunt)
who had requested a wig and other disguise paraphernalia from
the Agency’s Directorate of Science and Technology for use in
the infamous break-in; but investigations disclosed that the CIA
had not realized the purpose of Hunt’s request and had no prior
knowledge of the plot. Indeed, the CIA’s efforts to steer clear
of Nixon administration efforts to draw it into the Watergate
conspiracy stand as a high water mark in the Agency’s history.

An examination of the frequency of alarms, both low-
and high-threshold (see Figure 3), discloses the periodicity
of intelligence scandals and failures in the modern era.?®
Eliminating the CIA-Watergate “scandal,” since it was in reality
an insignificant intelligence matter (however important Watergate
was as a political and historical event in the United States), an
intelligence alarm sounded roughly every seven-and-a-half years,
on average. The longest gap—twice the average—occurred
between the domestic spying scandal exposed in 1974 and the
Iran-contra affair that came to light in 1987, a total of thirteen
years. The domestic spying scandal and the ensuing investigations
were deeply traumatic to the intelligence agencies; officers at the
CIA still remember 1975 as the “Year of the Intelligence Wars”—
The investigations established a new standard
of ethics and accountability for the intelligence agencies that may
have significantly contributed to the reduced incidence of improper
behavior by intelligence officers over the next decade. This clean
record came to an end as the Reagan administration’s obsession
with Nicaragua led NSC staffers to misuse the government’s
intelligence agencies, and even develop their own new secret
organization (“The Enterprise”) in an attempt to eliminate the
Sandinista regime.

annus horribilis.



DEPARTMENT OF INTERNATIONAL AFFAIRS

THE UNIVERSITY OF GEORGIA

(with High-Threshold in Bold)

Figure 3. The Frequency of Low- and High-Threshold Intelligence Alarms, 1941-2006

Year 1941 1950 1961 1966
Alarm F

AN A AN AN
Interval (Yrs.) 9 11 5 7

The Events:

1941 - Pearl Harbor attack

1950 - Outbreak of war on Korean peni
1961 - Bay of Pigs

1973 - CIA-Watergate “scandal”
1974 - Domestic spying scandal

1987 - Iran-contra scandal

2001 - 9/11 attacks
2003 - faulty WMD analysis (Iraq)

*excluding the CIA-Watergate case (see text)

Abbreviations:
F =failure of collection and/or analysis
S = scandal or impropriety
WMD = weapons of mass destruction

1966 - CIA-National Student Association scandal

1994 — Ames counterintelligence failure

1973 1974 1986 1994 2001 2003

2 Ave.: 7.6*

Thresholds:

High
nsula Low
Low
Low
Low
High
High
High
High
High

The briefest interlude between alarms occurred from 2001
to 2003, with the Iraqgi WMD ill-judgment coming quickly on
the heels of the 9/11 failure—a double blow to the reputation of
the CIA and primary reason for its dramatic decline in 2004-05
as America’s premier intelligence agency. Now the CIA is just
one of sixteen agencies in the intelligence community, no longer
“central”—an assignment given by the Intelligence Reform and
Terrorism Prevention Act of 2004 to a new Director of National
Intelligence or DNI. In June 2005, the White House informed
the Director of the Central Intelligence (D/CIA) that he would no
longer be a regular attendee at NSC meetings or the lead person to
conduct the daily intelligence briefs for the president.”

The conclusions presented here about the periodic
inattentiveness of lawmakers as patrollers should not overshadow
the fact that intelligence oversight since 1975 has been vastly
more robust than “in the good old days,” as some mossback
intelligence professionals recall the years from 1947-1974 when

6

Congress left the secret agencies largely to their own devices.*
Intelligence overseers since 1976-1977 have benefitted greatly
from the existence of the two standing intelligence oversight
committees, formerly known as the Senate Select Committee on
Intelligence (SSCI) and the House Permanent Select Committee
on Intelligence (HPSCI), each armed with budget and subpoena
powers and staffed by many intelligence experts. The authority
of these panels extends far beyond that enjoyed by any other
legislative chamber in the world, today or in the past. Moreover,
while lawmakers have been less than fully engaged in patrolling, in
the extraordinary circumstances of major scandals or intelligence
failures they have been dedicated—even zealous—firefighters.
Even during the more quotidian years since 1976, the staffs
of the intelligence committees (some 50-70 individuals, well
educated and experienced) have regularly queried intelligence
professionals about their activities, pored over annual budget
requests line-by-line, visited intelligence installations at home
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and abroad, and prepared detailed briefing books for the use of
committee members during hearings. Very little of this kind of
persistent staff work was carried out before 1975, underscoring the
deep structural changes wrought by the domestic spying scandal
of 1974 and the sixteen-month-long Church and Pike Committee
investigations—the most extensive probes into the operations of
the intelligence agencies ever, surpassing even the Aspin-Brown
and the Kean inquiries in 1995 and 2004.

Intelligence Failures and Scandals

An important feature of the findings presented here is the
contrast between intelligence failures and scandals. Intelligence
failures are frequently inadvertent, resulting from the lack of
a well-placed agent, a surveillance satellite in a helpful orbit,
the rapid translation of an intercepted telephone conversation
in Farsi, or an experienced analyst. Of course, less excusably,
a CIA officer might also be lazy, an agent doubled might be
double, or an analyst poorly trained. Whatever the case, often
as not failures are a result of human fallibility and, in that sense,
are inevitable.’' This condition can be mitigated to some degree
by improving a nation’s capacity to gather reliable information
from around the globe, say, by building more sophisticated spy
satellites or reconnaissance airplanes, or by establishing capable
spy rings in “hot spots” overseas; but, the probability of failure
can never be eliminated. The future is an unknown place,
shrouded in fog.

Through the expenditure of some $44 billion a year on
intelligence, the United States attempts to pierce as much of
the fog as possible; nevertheless, the world will never be fully
transparent. The planet is too large and adversaries are too clever
at hiding their activities, whether planning attacks against the
United States from remote caves in Afghanistan or constructing
atomic bombs in deep underground caverns in North Korea or
Iran. Further, some things are simply unknowable in advance—
“mysteries,” as opposed to “secrets” that might be stolen from a
safe. An example of a mystery is the question of who will follow
Valdimir Putin as the next Russian president. No one can know,
until it happens. When intelligence failures occur, as with the
outbreak of war in Korea in 1950 and the absence of WMDs in
Iraq in 2003, the United States takes measures to improve its
collection and analysis; still, new and unexpected threats are
bound to rise somewhere in the world.

In contrast to failures, scandals and improprieties are usually
intentional. Someone breaks a law, a regulation, or a standard
operating procedure in order to achieve a goal. The violator
hopes to avoid discovery, and may be convinced anyway that the
importance of the goal trumps all other considerations. When
called upon to explain why they had broken the law during the
Iran-contra affair, NSC staffers from the Reagan administration
said they were responding to a “higher law” that required them
to fight communism in Central America, even if Congress
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had foolishly passed the Boland Amendments and made that
objective more difficult.®

In theory at least, intelligence scandals could be eliminated by
recruiting only virtuous people for high office: men and women
who would never succumb to illegal spying on U.S. citizens, flaunt
laws like the Boland Amendments, infiltrate and subsidize student
groups and other organizations in American society, provide
disguises to former intelligence officers without checking on the
purpose, or lie to congressional overseers as happened during the
Iran-contra affair®® Yet, intelligence scandals are as inevitable
as collection and analytic failures. Indeed, the entire rationale
for accountability presented by James Madison in Federalist
Paper No. 51 rests on the supposition—confirmed every day—
that human beings are not angels. They will make mistakes and
they will sin. So, with respect to failures and scandals within the
intelligence domain (or within any other organization, public or
private), one can anticipate more of both.

At the same time, however, a nation can take steps to decrease
the odds of mistakes and wrongdoing by improving its intelligence
collection-and-analysis capabilities, carefully recruiting men and
women of high integrity, and steadfastly patrolling the secret
agencies in search of incipient gaps in performance and signs of
flaws in the human character (such as Ames’s abuse of alcohol
and luxury spending beyond a CIA officer’s government salary).
That is why oversight patrolling is so important: ideally, one
would like to find and correct conditions that might lead to a fire
(whether a failure or a scandal) before the flames ignite. Implicit
in the notion of accountability is the hope that a few more eyes of
elected officials available to examine policy initiatives—from the
vantage point of Capitol Hill, not just from the White House—
might help discover problems before they lead to catastrophes.

Taking the Shock Out of the Shock Theory

After the 9/11 terrorist attacks, lawmakers lamented their
inattention to intelligence oversight duties. “We didn’t understand
.. .. the need for human intelligence,” admitted SSCI overseer
Mike DeWine (R, Ohio), “we simply did not provide the
resources.”** Bob Graham, the SSCI chairman who co-chaired the
Joint Committee investigation into the 9/11 intelligence failure,
has said, “We probably didn’t shake the [intelligence] agencies
hard enough after the end of the Berlin Wall to say: ‘Hey, look, the
world is changing and you need to change the way in which you
operate . . . new strategies, new personnel, new culture.” We should
have been more demanding of these intelligence agencies.” The
HPSCI chair at the time, Porter J. Goss, who served as the other
co-chair of the Joint Committee inquiry, issued a separate report
prepared by HPSCI in 2004 that was scathing in its criticism of
CIA human intelligence.

What if these lawmakers and their colleagues had been
sufficiently exercised about such intelligence deficiencies in
the years preceding September 11, 2001? The planned attacks
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might have been uncovered in advance with better humint, faster
translation of communications intercepts from Al Qaeda plotters,
and sharper analysis. Would it have been possible to avoid, or
at least lessen the effects of, the five major intelligence shocks if
lawmakers had been more dedicated to their patrolling duties in
the lead-up to catastrophe? It is worthwhile examining each of
the alarms from this vantage point, although what follows is an
impressionist first-look and warrants a closer research effort. The
impressions are mindful of how Monday morning quarterbacks
always play better than their real weekend counterparts; still,
one remains hopeful that an examination of past events can yield
useful insights for the future.

The 1974 Domestic Spy Scandal. Soon after James R.
Schlesinger was appointed DCI in 1973, he requested from officials
in the CIA a listing of any improprieties of which the Agency might
be guilty. The new DCI wanted to clean house, as well as avoid
culpability himself for old sins. To his surprise, the list (known
by insiders as the “family jewels”) proved to be quite extensive,
indeed, 693 pages long.”” Some of the items on this list leaked
to New York Times reporter Seymour Hersh, whose investigative
reporting in turn spawned the “Year of Intelligence” in 1974.

From the point of view of intelligence accountability, one
would like to know why lawmakers had to rely on this stunning
leak to realize that many things were awry at the CIA, and not
just Operation Chaos (the CIA’s domestic spying program at
the heart of Hersh’s reporting). Thorough, day-to-day oversight
might well have caught wind of at least some of these “jewels.”
The answer, probably, is that the small intelligence oversight
subcommittees that existed on Capitol Hill before 1975 were
operating in an era when Congress had a “hands off” attitude
toward intelligence activities. Further, with small staffs on the
subcommittees, lawmakers were poorly equipped for serious and
continuous intelligence program review, even though these staff
personnel were well regarded and did engage in some degree of
budget and program review.*® Poring over budget figures, though
important, is unlikely to lead to information about a program like
Operation Chaos, which was buried and disguised in the funding
for the Office of Security and the Counterintelligence Staff at the
CIA. That kind of discovery would have taken a larger staff and
a focus beyond financial spreadsheets.

Even with a larger staff, though, the hands-off philosophy
that dominated the thinking at the time among lawmakers with
intelligence oversight duties would have proscribed intense day-
to-day patrolling. For the Congress rather than DCI Schlesinger
to have precipitated the family jewels, lawmakers would have
had to be fully engaged in continual hearings and asked serious
questions about ongoing intelligence agencies; paid visits to the
intelligence agencies; had informal conversations with intelligence
officers at various levels of government; and carried out all the
other approaches used by overseers possessed of serious intent.*
Little of this focused review occurred.

The 1987 Iran-Contra Scandal. This scandal occurred
well after Congress had set up its “New Intelligence Oversight”
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procedures in 1976-80, yet the safeguards failed to prevent or even
reveal the affair. (A Mideast newspaper disclosed the operations
in 1986.) Rumors to the effect that the Reagan administration
remained involved in covert actions in Nicaragua, despite the
Boland Amendments, circulated throughout Washington, D.C.,
in 1984-86. Finally, SSCI and HPSCI leaders decided to meet
with two key NSC staff members, the national security adviser
Robert C. MacFarlane and staffer Lt. Col. Oliver L. North, to
probe the validity of the rumors. The lawmakers sat across the
table from the NSC officials at the White House and asked them
point-blank whether the Council staff had secretly raised funds to
pursue further covert action in Nicaragua. MacFarlane and North
lied, denying any NSC staff involvement.** Almost as bad, the
lawmakers took their disclaimers at face value and dropped the
topic. The accountability lesson: when the charges are particularly
grave, overseers must question suspects under oath on Capitol
Hill. They still might lie, but the odds are reduced; penalties rise
sharply when one has committed perjury, perhaps enough to make
would-be dissimulators think twice before misleading Congress.

The 1994 Ames Counterintelligence Failure. Most of the
time, counterintelligence (CI) is a neglected stepchild on the
congressional oversight agenda. It is an arcane topic, requiring
the kind of patience that George Smiley exhibited in early Le
Carré novels. James J. Angleton, the legendary CIA Chief of
Counterintelligence for twenty years (1954-74), did not refer to
his discipline as a “wilderness of mirrors” for nothing.*' Tracking
down defectors, false defectors, dangles, and double-agents
requires an intense devotion to archival research and persistent
cross-checking of bona fides that is unlikely to appeal to members
of Congress. Yet surely SSCI and HPSCI have an important
obligation to maintain a close watch over how well the intelligence
agencies are protecting their own facilities, operations, and
documents—the essence of counterintellgience.

By showing more interest in the topic and holding more
closed hearings than they did, lawmakers on the Intelligence
Committees might have prodded security and counterintelligence
officials toward a keener attention to the matter of whether
or not hostile intelligence services had managed to penetrate
With Congress constantly asking
pointed questions about the state of counterintelligence, perhaps
the CIA and the FBI would have been more sensitive to the lavish
lifestyle of Ames and the erratic behavior of the FBI traitor Robert
Hanssen. When DCI William E. Colby fired Angleton in 1974,
counterintelligence plunged as a priority interest at the CIA, as
Colby shifted responsibility for this mission to decentralized
elements throughout the Agency.** With no one at a high level
guiding the CIA’s counterintelligence defenses, the Agency
became more vulnerable to successful penetrations by America’s
adversaries. During the 1980s and 1990s, the nation experienced
its worst CI setbacks—Ames, Hanssen, and many more.

The 2001 Terrorist Attacks. In 1995, a top secret memo (now
partially declassified) came from the CIA’s Counterterrorism
Center (CTC) to the Aspin-Brown Commission. It warned that

America’s secret services.
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“aerial terrorism seems likely at some point—filling an airplane
with explosives and dive-bombing a target.” This warning
appeared in the President’s Daily Brief, delivered by the CIA to
President Bill Clinton and his top national security advisers; and,
as well, the Agency briefed members of SSCI and HPSCI about
this hair-raising possibility.** Yet, six years before the prediction
became a reality, none of these policymakers took significant
steps to alert U.S. commercial pilots to the danger, urge the FBI to
watch flight training schools, or tighten airport security.*

When George W. Bush replaced Clinton as president, both
the White House counterterrorism expert Richard A. Clarke and
the CTC provided fresh warnings to the new national security
adviser, Condoleezza Rice (as well as, again, to members of
SSCI and HPSCI), that Al Qaeda might resort to aerial terrorism
and other methods of attacking the United States. The Bush
administration temporized from January to September 0f2001; and
the congressional oversight committees also did little to improve
America’s defenses against airplane attacks by terrorists.* The
9/11 tragedy was an intelligence failure, certainly; but it was a
policy failure, too, in the White House during both Democratic
and Republican administrations. Further, it was a failure of
accountability on Capitol Hill. What if SSCI and HPSCI had held
extensive, executive session hearings on the CTC warning, then
followed through to see if commercial pilots, the FBI, and airport
security understood the danger and were taking steps to protect
the public?

Moreover, government inquiries have discovered that the
intelligence agencies failed to coordinate and act on the few shards
of specific information they did have regarding the September 11
terrorists.”’ For instance, the agencies proved unable to track two
of the nineteen terrorists, despite warnings from the CIA to the
FBI about their arrival in San Diego, California. Moreover, the
FBI failed to respond to warnings from its own agents in Phoenix
and Minneapolis about suspicious flight training undertaken by
foreigners in those cities; and the Department of Defense appears
to have smothered warnings from the “Able Danger” group of
military intelligence officers, whose research had apparently
come across the presence of sixty suspected foreign terrorists
in the United States almost two years before the 9/11 attacks.*®
On the list were four of the September 11 hijackers,including
their Egyptian-born leader, Mohamed Atta. While it would have
been difficult—but not impossible—for SSCI and HPSCI to
have known about the specific CIA-FBI liaison snafu in 2001 or
the internal Bureau memos from Phoenix and Minneapolis, the
Committees did know about the Able Danger allegations. What
if the Committees had taken them more seriously? And to what
extent were lawmakers and their staffs keeping up with the always
important question of CIA-FBI relationships, especially with
respect to the sharing of intelligence on high-level threats to the
United States?

At a deeper level, September 11 was an intelligence failure
because the CIA had no assets within Al Qaeda; because the
NSA fell far behind on translating relevant signals intelligence

PAPERS SERIES: SecretSpyAgencies and a Shock Theory of Accountability

(“sigint”) intercepts involving suspected terrorists; and because
all of America’s intelligence agencies lacked sufficient language
skills and understanding about nations in the Middle East and
South Asia, or even about the objectives and likely motivations
of Saddam Hussein or the Al Qaeda leader Osama Bin Laden. To
what extent were SSCI and HPSCI probing these questions and
encouraging better humint recruitment and training?

The 2003 WMD Failure. The intelligence failures regarding
Iraqi WMDs were, in some ways, even more troubling than those
that preceded the September 11 attacks. A National Intelligence
Estimate (NIE) of October 2002 concluded, as did most
intelligence agencies and outside analysts, that unconventional
weapons were likely to be present in Iraq. This assessment
was based on several inaccurate sources of information. First,
because the intelligence community had no significant human
assets in Iraq during the interwar years (1992-2002), analysts
in the United States extrapolated from what they knew when
Americans had “boots on the ground” there as part of the war
effort in 1991. During the first Iraqi war, the CIA learned that
its prior estimates regarding WMDs were wrong; Saddam’s
weapons program had advanced far beyond what the CIA’s
analysts had anticipated. After America’s troops departed Iraq
in 1991, the CIA lacked reliable ground-based sources; thus, in
the run-up to the second war in Iraq, its analysts compensated
for their earlier underestimates by this time overestimating the
probability of WMDs.

Reports from the German asset “Curveball,” whose
reliability was vouched for by the Germans, also factored into
the CIA’s calculations. Only recently have the Germans conceded
that the Iraqi exile was in fact fabricating his reports. Moreover,
the confessions of a captured Al Qaeda member, Ibn al-Shaykh
al-Libi, interrogated by the Defense Intelligence Agency (DIA),
proved to be further fabrications.* In addition, the Iraqi National
Congress, led by another Iraqi exile, Ahmed Chalabi, claimed
solid knowledge of Iraq’s activities. The INC and Chalabi told
U.S. intelligence agencies and the second Bush administration
that Saddam was indeed pursuing nuclear weapons. Chalabi’s
reliability has since been called into question. Critics maintain
that his purpose may have been chiefly to push for a U.S.
invasion, so that he might advance his personal political agenda:
the toppling of Saddam, followed by his own rise to power in
Iraq (where he is currently positioned high in the provisional
government).

Analysts in Intelligence and Research (INR) arm of the State
Department and in the Department of Energy pointed out that
controversial aluminum tubes purchased by the Hussein regime
were probably combustion chambers for conventional rockets,
not meant for use in uranium enrichment chambers. They were
also skeptical about Curveball’s reports on Iraqi mobile biological
weapons labs. Further, U.S. Air Force Intelligence disputed the
administration’s assertion that Iraq’s unmanned aerial vehicles (
UAVs) had a long-range capability. For the most part, though,
these were internal government disputes that took place outside

9
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the hearing of the American public; the dissenting views of the
smaller agencies were largely dismissed by the larger and more
powerful agencies.

Had SSCI and HPSCI examined these issues more closely,
they would have understood that the 2002 NIE was anything but
a definitive report on Iraqi WMDs. In reality, the estimate was
a rush job prepared in days, rather than the usual time of several
months for an NIE, resulting in what has been called “one of the
most flawed documents in the history of American intelligence.”*°
Lawmakers would have learned that additional on-the-ground
fact-finding was sorely needed; and that many intelligence
analysts felt uneasy about the humint reporting provided by
Curveball, al-Libi, and Chalibi. Armed with this understanding,
the Congress could then have contributed significantly to the
debate on whether war against Iraq was justified immediately in
March of 2003, or should await further information on the WMD
hypothesis. Instead, lawmakers (as well as New York Times
reporters) swallowed whole the arguments of the White House
for war, without any countervailing evidence they might have
developed themselves had they probed into the NIE process and
the other sources of intelligence (INR, the Energy Department,
U.S. Air Force Intelligence) that questioned the White House and
Defense Department intelligence arguments for war.

Continuing Barriers to Effective
Intelligence Oversight

Success in improving intelligence oversight on Capitol Hill will
require above all a stronger motivation among the members
and staff of the SSCI and HPSCI. Since the creation of these
committees, their members have already outperformed their
marginally engaged predecessors from 1947-1974. And their
staffs are considerably larger and better prepared. Even so, the
efforts of the two panels fall short of full engagement at the
member level, and even the best of staffs cannot compensate
for lawmakers who treat their oversight responsibilities as a
secondary concern (although a few lawmakers over the years
have been deeply committed to their oversight responsibilities®').
Worse still, since the early 1990s the two Intelligence Committees
have been beset with partisan bickering, overturning the tradition
since 1975 on Capitol Hill of keeping sensitive intelligence issues
apart from interparty rivalries.>?

Neither SSCI nor HPSCI managed to sniff out the Iran-
contra operation; the weakened counterintelligence posture that
allowed the acts of treason by Ames, Hanssen, and others; the
poor humint prior to the 9/11 attacks; or the misleading WMD
analysis that provided a rationale for the war against Iraq in 2003.
The venerable saying, “Eternal vigilance is the price of liberty,”
is wise counsel. This is the price, cheap in return for the benefits
of freedom, that SSCI and HPSCI members must pay—or they
should be replaced by the congressional leadership or the voters
in their constituencies.
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Lawmakers must really want to be effective overseers, or else
the constitutional safeguards extolled by the founders are doomed
to failure. Nurturing of this motivation depends upon building
into the congressional culture better incentives to encourage
attention to the duties of intelligence accountability. Incentives
could include prestigious awards presented by the congressional
leadership and civic groups to dedicated and accomplished
overseers, Capitol Hill perks dispensed by the leadership based
on the devotion of lawmakers to accountability, and publicity
in national and hometown newspapers underscoring admirable
oversight achievements by individual members. Voters must also
become more aware of the importance of accountability, rewarding
those lawmakers at the polls who work industriously toward make
existing laws work better and improving the performance of the
federal bureaucracy. Journalists and educators can contribute
much to this task of civic awareness.

Membership motivation is, however, only half of the equation
for success. The other half has to do with executive branch
cooperation in the quest for improved intelligence accountability.
A common term of derision among intelligence professionals
and White House officials toward SSCI and HPSCI members is
that they are “micro-managers”—an accusation suggesting that
lawmakers and their staffs are meddlers apt to harm sensitive
intelligence operations. Former President George H.W. Bush,
who served as DCI near the end of the investigations carried
out by the Church and Pike Committees, referred recently to the
members and staff of those panels as “untutored little jerks.”*:
A spate of Wall Street Journal op-ed pieces in 2003 placed the
blame for the 9/11 and WMD intelligence failures on legislative
overseers and the damage they have caused by their probes into
the operations of the intelligence agencies. In 2006, the chairman
of the Republican National Committee pointed to the reforms of
the Church and Pike Committees as a primary source of America’s
intelligence weaknesses on the eve of the 9/11 attacks.™ These
critics evidently wish to turn the clock back to the pre-1975 era,
when oversight was weak and the intelligence agencies slipped
into domestic spying and other questionable activities.

If the executive branch insists on viewing lawmakers as “an
outside interference,” as the nation’s national security adviser,
Vice Admiral John M. Poindexter, referred to Congress during
the planning of the Iran-contra operations and as the second Bush
administration has treated lawmakers in the controversy over
NSA’s bypassing of the Foreign Intelligence Surveillance Act or
FISA Court,* then overseers will be cut off from the information
they need to properly evaluate intelligence programs. The end
result will be an intelligence community more and more isolated
from any semblance of checks-and-balances and increasingly
likely to present the nation with its next major intelligence scandal
or failure. When Congress attempted to investigate the 9/11 failure,
the White House, the DCI, and various intelligence officers delayed
and obstructed the work of the Joint Committee.® Stonewalling
and slow-rolling are prime enemies of accountability and the form
of government envisioned by Madison and other founders. The
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essence of genuine oversight is an attitude of comity between the
branches, as executive officials and lawmakers join together to
stamp out inept and improper intelligence activities.

The Congress must also put its own house in order, designing
a more sensible division of labor for intelligence oversight.
Presently, the tangled jurisdictional lines for accountability over
the secret agencies make the Gordian knot seem like a simple
bowline. In addition to SSCI and HPSCI, the Committees on
Armed Services, Judiciary, and Appropriations also presently have
a claim on intelligence review. In all but the most extraordinary
circumstances, this list needs to be reduced to SSCI, HPSCI, and
the Appropriations Committees. Further, the Appropriations
Committees must closely adhering to the budget ceilings and
priorities of the authorizing committees, rather than ignoring the
work of SSCI and HPSCI as is frequently the case today.”’” Only
when the Armed Services and Judiciary Committees have an
overwhelming case for involvement in intelligence hearings—as
in the case of the Senate Judiciary Committee’s long interest in
the proper functioning of the Foreign Intelligence Surveillance
Act of 1978—should intelligence jurisdiction be temporarily
widened to accommodate their concerns. Along with the creation
of attractive oversight incentives for lawmakers, nothing is more
vital for improved intelligence accountability on Capital Hill than
the correction of this current jurisdictional confusion.
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Conclusion

Intelligence accountability since 1975 has been infinitely more
serious than before that watershed year; still, it is nowhere near
as effective as it can and should be if the United States hopes to
reduce the odds of another major intelligence failure or scandal
in the future. In place of the sporadic patrolling and ad hoc
responses to fire alarms, lawmakers and their staffs will need
to redouble their commitment to a continuous, day-in-day-out
scrutiny of intelligence activities, praising meritorious operations,
suggesting ways to improve new or faltering programs, and
rooting out improper initiatives and miscreant officials before
they lead to full-blown disasters that harm the nation’s security
and good reputation. For this to work, the public will need to
acquire a better understanding and appreciation of accountability.
Scholars, journalists, and public officials must engage in more
effective “public diplomacy” at home to educate Americans
about the value of accountability as carried out by members of
Congress. None of this will be easy. Yet, as America’s founders
understood, the virtue of democracy lies not in its ease, but in its
promise to protect the people from the abuse of power—perhaps
most especially secret power.
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The International Affairs Program at The University of Georgia

he University of Georgia has long had a strong program in international affairs, and today it is

stronger than ever and ready to break through to become one of the best and most prestigious

programs in the country. Building on a strong and internationally-known core faculty, with
dynamic leadership, in a beautiful new building with top-notch facilities, and with strong support
from the highest levels of state and university governance, the new Department of International
Affairs at Georgia promises to be one of the leading foreign policy, comparative politics, and
international relations centers in the United States and globally.

The Department is especially strong in developing areas, comparative European politics, Russian
and East European politics, Latin American politics, and Asian politics. New positions have

been added in African, Southeast Asian, and Middle Eastern politics; but all the comparative
politics faculty members have expertise in such exciting cross-regional issues as comparative
democratization, human rights, civil society, the welfare state, corporatism, and political economy
in addition to their area expertise. In the international relations field the Department is especially
strong in IR theory, armed conflict, foreign and strategic policy, international organization,
international political economy, international trade, terrorism, conflict resolution, and decision-
making. It has added positions in American foreign policy, international organizations and law,
international environmental policy, and research methodology.
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